RIVERKEEPER,

December 1, 2008

‘Michael P. Anderson P.E., Project D1rector
New York State Department of Transportation
Tappan Zee Bridge/I-287 Environmental Review
660 White Plains Road, #340 ‘

: Tarrytown NY 10591 '

VIA EMAIL AND BY HAND DELIVERY ) | S ) .
‘ Re: Tappan Zee Bridge/I-287 El_lvironmentalf Review: Riverkeeper Comments on fhe

“Transit Mode Selection Report, September 2008” and the “Alternatives Analysis
for Rehabilitation or Replacement of the Tappan Zee Bridge, September 2008.”

L

Dear Mr. Anderson:

~ Please accept the following as Riverkeeper Inc.’s (“Riverkeeper’s™) comments on the Tappan
- Zee Bridge/1-287 environmental review documents: “Transit Mode Selection Report, September
2008 (the “Transit Report”) and “Alternatives Analysis for Rehabilitation or Replacement of
the Tappan Zee Brldge September 2008” (the “Bridge Analysis Report”) (together, “the
September 2008 Scoping Documents’ ).} Please also consider this letter an additional statement
of status as an “interested or affected” person or party under the National Env1ronmental Policy
Act (“NEPA”) and accordingly, pursuant to the regulations provided by the Councilon
‘Environmental Quality at Section 1506.6(b), please notify us of all NEPA related documents, as
they become available, and NEPA related meetings, as they are scheduled, which are related to
. ' ;his project. Similarly, please also consider this letter an additional statement of status as an -
“interested” person or party pursuant to State Environmental Quality Review Act (“SEQRA”) '
regulatlons at 6 NYCRR Part 617, and accordingly, please send us a copy of all filed 'SEQRA
documents (including additional scoping documents, Draft Environmental Impact Statements,
Environmental Impact Statements, and notices) as they become available, and provide
notification of all relevant meetings. If there is an additional specific procedure for any state or
federal agency which should also be complied w1th for this status and notification under NEPA,
please inform us as soon as possible.

Rlverkeeper isa member-suppopted not-for-profit orgamzatlon dedicated to protectmg the Hudson River and its
tributaries, the Hudson River corridor and watershed, and to safeguarding the drmkmg water supply for New York
C1ty Since 1966, Riverkeeper has used litigation, science, advocacy, and public educatlon to end pollution, restore
ecological health, and revitalize waterfront use and access.
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As we stated in our previously submitted comments of March 3 1 ,2008:%

Due to Riverkeeper’s historic environmental and legal involvement with the
Hudson River and the communities of the Hudson River Valley, we are extremely
“concerned about this pro_]ect and its potential env1ronmental impacts.. The
environmental, economic and_social 1mphcat10ns of most of the alternatives
presented are enormous and will substantially impact the Hudson River as well as
the communities and the environment of Rockland and Westchester Counties.
‘Moreover, as the planning process has now been redesigned to include a “tiering”
of major decisions and evaluations, as well as the application of certain sections
of the relatlvely new federal statute, the Safe Accountable, Flexible Efficient
Transportatlon Equity Act: A Legacy for Users’ (“SAFETEA-LU”), we are also
concerned that the process will be praetlcally and legally 1nsufﬁ01ent and
contrary to the mandates of NEPA and SEQRA.

- At this time, we have the following additio_nal comments:

~ A.The Tiering of the Environmental Review Process is Still Not Adequately
Explained or Justified, and Results in a Plan for a Segmented Review.

Riverkeeper does not agree with the clalmed legal foundatlon for the “tiering” and segmentation
of the Tappan Zee Brldge/I 287 project. Furthermore, the September 2008 Scoping Documents
_indicate that the agencies are still not formally committed to completing a full Environmental
- Impact Statement on certain transit details, statlon locations and site-specific.impacts, wh1ch are
scheduled to be considered in later analyses.* As more than one New. York Court has aptly
observed:

s

\

' [The reasons for disfavoring segmentation are twofold. First is the danger that in
considering related actions separately, a decision involving review of an earlier
action may be 'practically determinative' of a subsequent action . . . . The second -
danger occurs when a project that would have a significant effect on the
environment is broken yp into two or more component parts that, 1nd1v1dua11y,
would not have as s1gmﬁcant an environmental impact as the entire project or,
indeed, where one or more aspects of the prOJect might fall below the threshold

requlnng any review. 5. 4

)

> A copy of which is attached hereto.
Re]evant portions of which are codified at 23 U.S.C. §139.
* See Transit Report at S-5, stating: “...details of transit alternatives will be further studied in separate environmental
document(s)...” We do note that in contrast the new Autumn 2008 Newsletter, “Tappan Zee Bridge/I-287
- Environmental Review” states that “the second EIS wilt focus on the integrating the mass transit mode into the
commumtles including route specifics and location and ‘design of transit stations...” at 1.

Clty of Buffalo v. NYSDEC, 707 N Y.S.2d 606, 612.(2000).
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However we are somewhat gratified that the September 2008 Scoping Documents 1nd1cate that
the consideration of the transit and bridge options.is occurring simultaneously, in contrast to the
planned analysis of decision-making aninounced in early 2008, which had separated the two.

'

- B. The Identification of Transit Station Locations and é Complete Environmehtal '
. Revnew of All Impacts from those Statlons is Necessar_y and Legally Regulred

_ We are also somewhat gratified that the 2008 Scoplng Documents now provide the public with
the “possible™ transit station locations along the corridor (previously only the “alignment” and
end points were to be identified at this stage) ‘This will better facilitate proper consideration of
all environmental impacts from the project and: necessary mitigation measures

b2

However the station locations should be ﬁrmly identiﬁed and examined as soon as possible, and
in no event later than in the initial Draft Environmental Impact Statement. Moreover, as noted
previously, the agencies must formally commit in all SEQRA and NEPA environmental review
~documents, to a full environmental review process for the station location impacts and any other
components relegated to other “tiers” — a mére environmental assessment “EA” or other
documentatlon which does not rise to the level of an EIS, will not suffice.’

C. The Intended Application of SAFETEA-LU is Still Not Explained In Sufficient
Detail to Assure the Legally Mandated Public Participation, and Compliance with
all Facets of NEPA

The Department of Transportation and other involved agencies should provide explicit
clarification as to when the statute of limitations provisions of the federal statute, SAFETEA-LU
will be invoked. Correspondence dated October 3, 2008, from Michael P. Anderson to
Riverkeeper, indicates that after the respective Records of Decision, the 180-day Statute of
Limitations will apply.® However, the letter goes on to state: “In the event Federal permits are
required and issued, the statute of limitations would apply to that action as well, affordlng
numerous opportun1t1es for a challenge throughout the tiering process.”

Clearly, by this point, the New York State Department of Transportation and the other 1nvolved

federal and state agencies should be able to identify which other permits will be required, as well
as the approximate timing and sequence of those decisions. That procedural information should
be explicitly presented at this tlme -- not when any related parallel or “trered” decrs1ons are

Transrt Report, at 2 9.

7 See Transit Report at S-5, stating: “...details of transit alternatives w111 be further studied in separate environmental
"document(s)...” We do note that in contrast, the new Autumn 2008 Newsletter, “Tappan Zee Bridge/1-287
Environmental Review” states that “the second EIS will focus on the integrating the mass transit mode into the

communities, including route specifics and location and design of transit stations...” at 1.

¥ Correspondence from Michael P. Anderson, Project Director, New. York State Department of Transportation, to
Robert Goldstein and Rebecca Troutman, Rlverkeeper Inc., (October 3, 2008), at 3, a copy of which is attached
hereto. } ,
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essentlally faits accomplis and the mandates of the State Environmental Quality Rev1ew Act and
the National Erivironmental Pohcy Act thereby rendered meamngless '

Also, as we stated prev1ously, the use of the SAFETEA-LU statute of limitations is constrained
in this type of tiering. The “savings clause” in Section 6002(k)(2) of SAFETEA-LU states:

" “Nothing in this section shall be construed as superseding, amending, or modifying the National,
Environmental Policy Act of 1969 or any other Federal environmental statute or affect the
responsibility of any Federal officer to comply with or enforce any such statute. In choosing to
specifically name and protect the National Environmental Policy Act within the text of

‘SAFETEA-LU, Congress spoke clearly The mandates of NEPA are not to be undermined in
any way by SAFETEA-LU '

In the text of NEPA itself, Congress spoke directly to the need for a rational, 1nformed
evaluatlon

..all agencies of the Federal Government shall - (A) utilize a systematic,
1nterdlsc1p11nary approach which will insure the 1ntegrated use.of the natural and
social sciences and the environmental design arts in planning and decisionmaking
which may have an impact on man’s environment; ...[and]...insure that presently

_ unquantifiable amemtles and values may be given approprlate con51derat10n in
‘ dec131onmak1ng '

Moreover, as the CEQ regulations provide at Section 1500.1 (b)"‘Purpose”:

- NEPA procedures must insure that environmental information is available to
public officials and citizens before decisions are made and before actions are
taken. The information must be of high quality. Accurate scientific analysis,
expert agency comments, and public scrutiny are essential to implementing NEPA
(emphaszs added)

\

D. The “Recommendation” to Add Commuter Rail Transit to Cross the

Hudson River on the Tappan Zee Bridge is Not Adequately Justified.

The project team announced the “recommendation” of adding Bus Rapid Transit (“BRT”) across
‘the entire corridor and “Commuter Rail Transit” (“CRT”) from Rockland County across the
Hudson River to connect to the Hudson Line into Manhattan. ! " Regarding the Bus Rapid
Transit, we are in agreement that if a new transit mode must be added for the Suffern to Port
Chester corridor, that this is the preferred option.

However, the data presentation which supposedly justifies the expensive and environmentally
intrusive commuter rail to cross the Hudson, is not clear and convincing, particularly in light of
the Access to the Region’s Core project (“ARC”). The publicly available materials on the ARC
indicate that that infrastructure project is nearing the completion of its review and approval

42 U.S.C. §4332.
- ! Transit Report at S-5.
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process, and l{as secured large scale funding.'? This project will provide a “One-Seat” transit
ride, and generally improved rail transit from the West of the Hudson regions and Rockland
County, into NYC. Accordingly, please present the commuter data in a straightforward,
consolidated manner, showing the forecasted demand for the mode, and by what amount the
ARC falls short in meeting that demand, so as to justify the construction of a highly expensive
and environmentally intrusive commuter rail, and a sufficient bridge capacity to accommodate it. -

Additionally we note that in the most recent public meeting on November 21, 2008, in response
toa question_céncerning funding sources, Project Director Michael Anderson stated that the
agencies had not yet undertaken the relevant Federal Transit Authority (“FTA”) analysis,
referred to as the “cost-effectiveness-index,” for the project. The Transit Report states that the
ratings analysis found that the BRT/CRT and BRT alone were “the highest rated performers” and
does not differentiate between them as to effectiveness in the main chart."? Accordingly, please

- clarify why the BRT/CRT option is the preferred option for the recommendation, -as opposed to
simply the BRT alone, and indicate at what point the FTA analysis will be completed.

E. The Legal Criteria and Stan;lards for the Sweeping Assertion that the

- Rehabilitation Options for the Bridge are Not “Reasonable” Must Be Fully

The September 2008 Scoping Documents state that all rehabilitation 6ptions have been deemed
to be “neither reasonable nor prudent.” '* Please provide the legal and conceptual standards used
to arrive at this critical assertion.'

F. lAll Environmental Impacts to the Hudson Riv'er; from bbth Construction and
Operation of the Project Must be Thoroughly Identi_fied. : ‘

The Bridge Analysis Report states: “Project construction activities that may affect aquatic
habitats include placement of fill and the construction of piers, bulkheads and cofferdams.”' '
“Future operational impacts include shading of river habitat and discharges of stormwater from
roadway surfaces.”” The Bridge Analysis Report also contains a chart addressing impacts
which would occur due to the respective options and includes: “Areas of river habitat
permanéntly impacted by. piers in acres;” “Area of river habitat temporarily impacted in acres;”

“Shading of river bottom in acres;” “Sediment resuspension (number of cofferdams installed);”

2 See http://www.accesstotheregionscore.com/News_Events.htm. .
" Transit Report at 8-5, and Table 8-3, “Summary Performance Ratings.”
! Bridge Analysis Report at 79. , : .
See e.g., 40 C.F.R. §1502.14, which among other provisions requires that agencies “[r]igorously explore and
objectively evaluate all reasonable alternatives...”; National Audubon Soc’y v. Dep’t of the Navy, 422 F.3d 174,
185(4™ Cir. 2005). ' :
' Bridge Analysis Report at 63.
17 d '



“Level of in-water acoustic emissions (# of plles) ” “Area for encrusting marine growth in
acres,” and; “Water quality (acres of deck area) »18

However, the September 2008 Scoping Documents contain only bare reference to actual species,
although the Bridge Analysis report does note that the project area is a “productive estuary” and
the project site is within a U.S. Fish and Wildlife Service designated Significant Habitat of the

~ New York Bight Watershed, and up river from a New York State Significant Coastal Habitat."?

A report commissioned by Riverkeeper and released on May 15, 2008, The Status of Fish
Populations and the Ecology of the Hudson, produced by Pisces Conservation Ltd., reveals that
many Hudson River fish are in serious long-term decline. Of the thirteen key species studied, ten
have declined in abundance since the 1980s: including shad, tomcod, bay anchovy, alewife,
blueback herring, rainbow simelt, hogchoker, white catfish, weakfish and white perch. Other
important species not included in that study, such as the American eel, also show long-term
declines. The evidence indicates an increasingly unstable ecosystem and long-term declines for
signature Hudson River fish species. The decline of Hudson River fish has serious implications
for the health of ocean fisheries, because the Hudson is one of the most important estuaries along
-the Atlantic seaboard, serving as a cntrcal spawmng ground and nursery for many Atlantic
species.

Loy : o
Accordingly, Riverkeeper adds the following to the above listed categories of impacts in the
Hudson River: Changes in the flow of the Hudson River both during construction and operation; -
direct impacts to individual fish artd species populations in proximity of the project during
construction and operation for both “endangered” and “unlisted” species; impacts to all fish
species located throughout the river due to interference in spawning, migration or other processes
during construction and operation; and impacts to any wetlands which might impact the Hudson
Rlver its tributaries, Watershed and species. _ Lo

G. All Environmental Impacts to the Hudson River, from both Construction and'
. _ Operation of the Project Must be Avoided or Effe’ctivelx Mitigated.

- Concerning mltrgatlon measures and the Hudson River ecosystem and water resources, the
Bridge Analysis Report states:.

Overall, Rehabilitation Options would have somewhat lower potential effects on
river resources than would Replacement options for the criteria that were
evaluated. However, Rehabilitation Options 3 and 4 would have somewhat
greater potential for resuspending river. sediment during bridge foundation

- construction than would the other options. Generally, few differences among
Rehabrhtatron and Replacement Options were found and it is expected that

'8 Bridge Analysis Report at 64, and Table 6- 3, “Eco]Oglcal Comparison of Brldge Optrons ”
19 Brrdge Analysis Report at 63. :



potential impacts can be effectively managed by selection of appropriate
constructlon techmques and implementation of suitable mltlgatlon measures.

R1verkeeper points out that the law does not require that adverse 1mpacts merely be
“managed.” Indeed SEQRA requires a findings statement that: : ‘ ~

“.. .must. .. certify that consistent with social, economic and other essential ;
considerations from among the reasonable alternatives available, the action is the
one that avoids or minimizes adverse environmental impacts to the maximum
extent practicable, and that adverse environmental impacts will be avoided or
minimized to the maximum extent practlcable 2

H. Riverkeeper Calls for a Comprehensive Review of All Data Gathered on Species,
Habitat, Water Quality and Ecology Located in the Vicinity of the Project Site, and

- at any other Location whlch Could Be Impacted by. the Project, by all Relevant
v Agencles \

{

Riverkeeper urges all involved and interested state and federal agencies, as well as all interested
members of the public and scientific community, to carefully scrutinize and evaluate the
pertinent environmental data. Riverkeeper commends Governor Paterson for his formal .
recognition of the deteriorated state of the Hudson River ecosystem and his intentions,
announced on May 29, 2008, to rebuild the Hudson River’s critical fisheries. In his press release,
the Governor announced “a new set of initiatives aimed at developing a better understanding of
the Hudson River estuary ecosystem and restoring several imperiled fish species, including the
American shad.” Clearly, this project should be examined and planned in hght of those
initiatives and the underlying environmental themes and issues.

!

I. 'Riverkeeper Freedom_ of Infoi'mation Law Request.

(

Pursuant to New York Freedom of Informatlon Law (FOIL), Public Ofﬁcers Law Arncle 6,
Riverkeeper, Inc. requests the following information regarding the animal and plant species,
sediments, habitat, ecology, water quality, and any other relevant scientific information gathered

* by any involved agency, or their consultants, for the purposes of evaluating the potential
environmental impacts of this project and potential mitigation measures:

1. Any and, all documents, in pa{per or electronic form (preferably in electronic
form), relating to the sampling, testing, and study plans to gather the
described information; and

20 Brldge Analys1s Report at 65.
216 NYCRR 617.11(d)(5).
22The full press release is located at http://wiw.state.ny. us/governor/press/press 0528082. html
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2. Any and all documents, in paper or electromc form (preferably in electromc .
form), relating to findings, data reports or conclusions generated by any
sampling, testlng or studies performed.? - :

Thank you for your attention. Please do not hesitate to contact us with any questlons or
comments at (914) 478 4501.

-Sincerely,

General Counsel | -

@\/ @w\__ 5 '
Rebecca Troutman -
Staff Attorney

A

3 As Rlverkeeper isa non-proﬁt orgamza’uon we also ask that you waive any fees assoc1ated with document

reproductlon i
\



