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Introduction

New York has established a model regulatory regime that still allows
smaller dairies (below 200 cows) to survive. This has made it possible for 88% of
the dairy farms in the state to remain in a traditional mode while still allowing the
state to control the pollution generated by larger dairies that make up the
remaining 12% of operations. Since small agricultural enterprises create more
jobs per dollar of output and keep more money in the local region than large farms
do, this regime has also been been important for New York’s economy.

The proposal at issue seeks to use New York’s interest in attracting more
yogurt production to the State as a rationale for breaking open the New York
system. Chobani recently opened a new plant in my home state of Idaho, not New
York, but not because of weaknesses in the New York system. Instead, Idaho
paid Chobani $58 million in subsidies to move to the state. Idaho has lower
property taxes and land values than New York and it has a very poor system of
pollution control, which attracts potential polluters. In addition, Idaho has a
freeway across the entire southern part of the state which links most of the dairies
that will supply the new Chobani plant and hence, dramatically lowers the costs of
transportation. With the exception of lax pollution control, which no progressive
state would choose to emulate, none of these factors is addressed in the preferred
alternative in the Draft Environmental Impact Statement dated December 5, 2012,
on the effect of Dairy Industry Rulemaking Proposed Action on State Pollutant
Discharge Elimination System (SPDES) Permits for Concentrated Animal
Feeding Operations (CAFOs) Land Application & Anaerobic Digesters (“DEIS”).



Fundamental errors in the economic analysis of the DEIS

The DEIS contains nine fundamental errors, any one of which is serious
enough to invalidate the economic claims or analysis in this DEIS:

1. The DEIS violates common principles of good business by not
considering whether New York State could accommodate the increased
demand from the yogurt industry without regulatory change.

Any well-run enterprise deals with an increase in demand by first calculating
whether the increase could be handled by expanding existing operations within the
prevailing regulatory structure. However, this DEIS made no attempt to survey
the dairy industry to determine the amount of expansion that could be undertaken
without changing the regulatory environment. By not doing so, the authors of the
DEIS implicitly assume that the number of cows at each dairy in the state is at the
maximum size for dairies in their class. However, the data in a source relied on
by the DEIS shows the average number of cows in each dairy class is much
smaller. Indeed, the DEIS source data shows that the average number of cows in
dairies in the 100-199 class is 139 animals.”

Further, the fact that farms within this class average 139 cows shows there is
no basis for the assumption that expansion in the class cannot occur without
removal of the regulations that go into effect when the dairy reaches 200 cows.
And finally, there is no basis for assuming any expansion must or would occur
within the 100 to 199 class, versus in other size categories, in the first place.

Simple calculations based on the source relied on by the DEIS show that just
the 204 dairy farms that were surveyed, as reflected in table 7-1 of the source
document, could provide over 313 million gallons of additional milk if they
expanded their herds to the maximum size within their class, and thus without
changing any of the regulatory rules.” If all 5,100 dairies in the state of New York
are considered instead of the 204 in the survey, calculations show they could
provide over 7.5 billions gallons of increased milk production if each farm
expanded to the maximum size within its class and without changing the
regulatory rules.

All these figures are very conservative because the largest class of dairy
farm—900 cows and over—was not included in the above expansion calculations
because the class 1s open-ended and those farms could theoretically add as many
animals as they wanted. These largest dairies already account for a significant



percentage of milk production in New York, and they could expand at minimal
cost without significant changes in regulation.

2. The DEIS only considers one, unimportant and unsubstantiated
barrier to dairy expansion, and fails to mention or consider any of the actual
barriers to expansion.

Barriers to entry and to expansion in the dairy industry are well known. In
fact, while this DEIS was being written, the Wall Street Journal published an
article that explained the actual barriers to expansion encountered by dairies in
New York that were dealing with the actual problem this DEIS theoretically
addresses. These barriers are™:

1. Farmers have little or no control over their profits
2. Rising costs of feed

3. Higher fixed costs associated with expansion

4. Cost of additional cows

In addition, research in this area has shown the following factors also inhibit both
expansion and entry into the dairy market’:

5. Mergers between dairy cooperatives reduce competition
6. Vertical integration in the dairy industry

7. Transportation costs

8. Monopsony issues with single milk buyers

None of these important issues is addressed in the DEIS. In fact, the
preferred alternative chosen by the authors of the DEIS would place the targeted
farms in a cycle of rising fixed costs as they build facilities and acquire more
animals. This, in turn, would create the precise risks to their operations that the
New York dairy farmers interviewed for the Wall Street Journal article said they
were trying to avoid. If, instead of the kind of expansion envisioned by the DEIS,
farmers expanded within their classes and within their available infrastructure and
land, these fixed costs could be minimized and risk to their operations would be
reduced.

Even the opinions provided by Farm Credit East and Cornell Pro-Dairy
found a ... major challenge to projecting any kind of financial results for a dairy
farm is milk price and input volatility.”® And yet, the DEIS concentrates only on
the cost of regulation—a cost which has, if one notes the data in the Dairy — Farm



Management chapter of the 2012 Outlook Handbook, already been successfully
borne by farms responsible for 56% of the milk production in New York.” And
for these farms, any further expansion of production would require few to none of
the hypothetical costs listed in the Farm Credit East report, and in most cases
would entail only minimal increase in the cost of complying with regulations.

3. The DEIS presents digesters as a mitigation measure for pollution
from large dairies but the DEIS does not include the costs of digester
subsidies as a cost of the additional large dairies formed under the preferred
DEIS option. Further, on page 65 of the DEIS, DEC claims “air impacts can
be mitigated by...anaerobic digesters.” This is not true—burning the gas
generated by digesters emits large quantities of ammonia—a greenhouse
gas—unless scrubbers are employed. Nor does the DEIS (see page 8)
mention that digesters neither reduce the amount of nutrients in dairy waste
nor the amount of land required to properly dispose of dairy waste and thus,
could not possibly mitigate dairy CAFO pollution.

Digesters are attractive to dairies because they are heavily subsidized by the
federal government even though dairy waste contains too much liquid to be
suitable for digestion and requires expensive manure pressing just to be prepared
for digester use. While digester subsidies initially produce a favorable economic
impact on the dairies, they also create a considerable cost for the taxpayer when
used as a mitigating technology. Thus, an accurate accounting of the costs and
benefits of the proposed DEIS course of action should include as a cost all

digester subsidies awarded to farmers who follow the alternative suggested by the
DEIS.

Aside from the failure to properly account for the digester costs associated
with the DEIS preferred alternative, additional fundamental errors occur when the
DEIS fails to mention that digesters mitigate none of the pollution for which they
are being suggested—and indeed, they cause pollution in other areas. The cost of
the additional pollution caused by digesters should also be included in the costs of
the preferred DEIS alternative. For example: While digesters consume none of
the nutrients present in dairy waste and reduce none of the acreage requirements
for the spreading the manure, digesters also produce significant amounts of
ammonia along with methane. The methane burns at such a low temperature that
the ammonia is allowed to escape directly to the atmosphere, making the digester
a point source for greenhouse gas emissions unless the gas is scrubbed for
ammonia.® Since the cost and primitive nature of most dairy digesters makes
scrubbing highly unlikely, the DEIS should discuss the mechanism DEC believes



would insure scrubbing was used on every digester, what methods they would use
to insure the scrubbers were properly maintained, and the cost of installing, using
and maintaining the scrubbers. In addition, the DEIS should have compared all
these costs with the purported benefits of using digesters.

4. The DEIS ignores 65 years of research that shows larger farms
lower employment from agriculture in the region around the large dairies
and lowers the economic activity in rural communities around large dairies.

This DEIS contains the unstated assumption that large dairies that expand to
sell milk to the yogurt industry will provide economic development for the rural
regions in which they are located. Even setting aside the obviously problematic
attributes of a plan to expand one’s operation based on the demands of a single
industry, this plan could not and will not create economic development because
large dairies are specifically designed to limit the number of workers hired, the
amount of local purchases, and the amount of local taxes they pay. Each of these
factors severely limits their local economic impact. Large dairies also add both air
and water pollution to a region and this reduces the opportunity for development
of other economic sectors (such as tourism.)

For example, on page 5 the DEIS claims deregulating dairies of between 200
and 299 cows “could create 500 to 625 new on-farm jobs.” It reaches this
conclusion by using an estimate that for every 40 to 50 cows added to a dairy
farm, one on-farm job is created. However, the DEIS cites a source (Schmit/Bills)
that does not show these levels of employment per cow are associated with larger
dairies, it provides another source (Knoblauch, et al.) that shows employment per
cow drops as dairy size increases, and it presents a data set from New York that
shows that 88% of dairy farms have 199 or fewer cows. Thus the data behind the
estimate in the DEIS only apply to a dairy system dominated by similar small
farms. The DEIS then uses the job numbers for small farms to calculate the effect
of adding 25,000 cows to larger dairies that have fewer workers per cow. The
employment effect will be significantly smaller and the secondary jobs that are
created in processing will be located at a yogurt plant far away from the pollution
of the expanded dairies.

Since 1946 research has consistently shown that the presence of large
enterprises reduces the economic growth and health of rural regions.” Large
dairies are designed to use as little labor as possible and fewer jobs are created by
larger dairies than would have been available at the traditional dairies they
replace. In addition, large dairies do not spend the same amounts of money locally



as traditional dairies so few additional jobs are created in the local economy. "
Buildings on large farms are normally built from materials brought into the region
from the outside, often by a crew brought into the region from the outside. Feed is
imported from the cheapest source and most major purchases come from the
outside. The money made by the large dairies (and the yogurt industry) goes out
of the region and waste generated by the dairies is deposited in the region. The
result is negligible economic stimulus for the region."

Thus, to claim, as this DEIS does, that promoting larger dairies is a good
way to create jobs in a rural agricultural region requires those who make this
claim to show that: (a) larger dairies create more jobs in a region than they
destroy, (b) larger dairies create more direct employment at the dairy site than
traditional dairies with the same number of cows would create, and (c) dairy
workers at larger dairies spend their money locally and by so doing, create indirect
jobs in the region. The authors of this DEIS have made no effort to show that any
of these claims is true, and that is likely for a very good reason: large dairies
create fewer jobs than the traditional activity they replace.'

Even when new dairy jobs are not created, it is commonly claimed that
larger dairies aid the local economy by increasing the price paid for local feed
grain and hay. For that to be true, the large dairy would have to pay local
producers more than the market rate for feed. Of course, larger dairies are not
charitable institutions. They will pay no more than the market rate for grain and
local producers will receive the market rate unless the large dairies buy every
bushel of grain or bale of hay produced in the region. Thus, the price of grain in
the region will remain unchanged and although more hay and straw may be sold
locally based solely on transportation advantages, that is the only money local
producers may be able to recoup. Larger dairies will shop for grain in the national
and international market and will only buy local grain when the price it pays is
less than it would pay elsewhere.

5. The DEIS fails to discuss or acknowledge the likelihood that
voluntary programs will fail to mitigate the pollution caused by larger farms.

The voluntary regulatory and mitigation scheme proposed by this DEIS
assumes, at its core that the altruistic actions of dairy CAFO owners will fill the
gap where regulations are not written or are not sufficient. This way of protecting
property owners from the pollution that could result from the deregulation
proposal is suggested without any evidence to show it would work in practice.
Meanwhile, there is a large body of evidence from actual experience in areas all



across the U.S. that shows voluntary, altruistic acts are highly unlikely in this
industry and that the costs of pollution from large operations are generally shifted
to neighboring property owners in the form of reduced value for their real estate,
among other effects.

The DEIS presents no evidence that larger dairies will voluntarily control
pollution from their livestock because there is no evidence to cite. To the
contrary, a study by Poe et al. of New York dairies found

[a] wide divergence...between actual and recommended manure
management practices on individual dairy farms..., the apparent ability of
farms to divert financial resources to environmental practices [was] mixed,
and the willingness to participate in voluntary programs at various annual
costs per cow was low."”

Any suggestion that something different will arise from the deregulation proposal
in this DEIS is completely without basis.

6. The DEIS fails to consider or mention that without proper regulations
to control and limit pollution, the effect of pollution in the locale of the newly
expanded larger dairies is to lower property values and property tax receipts.

The economic loss suffered by the neighbors of a CAFO can be significant.
Costs shifted to the residents of the region by a CAFO lower the sales and taxable
value of neighboring properties. In [owa, large animal operations decreased the
value of homes in a half-mile radius of the facilities by 40%, within 1 mile by
30%, 1.5 miles by 20% and 2 miles by 10%. In addition, an Iowa study found that
while some agricultural land values increased due to an increased demand for
“spreadable acreage,” total assessed property value, including residential, fell in
proximity to large animal operations.'*

An eighteen month study of other large animal operations in Putnam
County, Missouri conducted by the departments of Agricultural Economics and
Rural Sociology at the University of Missouri found an average $58 per acre loss
of value within 3.2 kilometers (1.5 miles) of the facilities. These findings were
confirmed by a second study at the University of Missouri-Columbia by Mubarak,
Johnson, and Miller that found that proximity to a hog CAFO does have an impact
on property values. Based on the averages of collected data, loss of land values
within 3 miles of a hog CAFO would be approximately $2.68 million and the



average loss of land value within the 3-mile area was approximately $112 per acre
(Mubarak, Johnson and Miller, 1999).

A compilation by the Sierra Club of tax adjustments by county assessors in
eight states documented that lower property taxes follow these decreases in
property value. Local property tax assessments were lowered in Alabama,
Illinois, lowa, Kentucky, Maryland, Michigan, Minnesota and Missouri by ten to
thirty percent due to their close proximity to the large animal operations. Real
estate appraisers have also noted the problems associated with property values and
large animal operations. In an article in the July, 2001 Appraisal Journal, and in a
2012 paper, John Kilpatrick found that large animal operations drive down the
value of surrounding residences and cause commensurate decreases in tax
revenues from those properties.”” He noted that

[w]hile the appraisal profession has only begun to quantify the loss
attributable to CAFOs.....diminished marketability, loss of use and
enjoyment, and loss of exclusivity can result in a diminishment ranging
from 50% to nearly 90% of otherwise unimpaired value.'

These losses not only diminish the value of homes around the dairy--often a major
part of a rural resident's retirement savings--but they also diminish the property
taxes collected by the county, reduce the funding available for schools and social
services, and shift future tax and bond burdens to the remaining residents.

7.  The DEIS fails to account for the costs of the trucking and other
operations required by large dairies on regional infrastructure and the
necessity of using public expenses to pay for these items.

To claim, as this DEIS does, that larger dairies will increase the available tax
revenue in regions where the larger dairies develop, one must be able to show not
only that a larger dairy pays taxes in that region, but also that a larger dairy will
not cause other taxes (like the property taxes of neighbors) to decrease and that it
will not cause greater infrastructure costs to the region.

However, the documented additional costs associated with hosting a larger
animal operation include increased health costs, schooling costs, road cost, traffic,
accidents, and repairs. One Iowa community estimated that its gravel costs alone
increased by about 40% (about $20,000 per year) due to truck traffic to a large
CAFO. Annual estimated costs of a 20,000 head feedlot on local roadways were
$6,447 per mile due to truck traffic.'” Colorado counties that have experienced



increases in livestock operations have also reported increases in the costs of
roads.'® All these data point to the rising costs for the host county that accompany
increases in the size of large animal operations in the area.

Larger dairies, like all other business entities, attempt to pay as few taxes as
possible. But larger dairies can often file as either agriculture or industry,
depending on which designation allows them to pay less taxes at any given time.
They drive up the cost of infrastructure maintenance and repair in the region.”” In
most cases, regions with larger dairies will see a decrease in total property tax
revenues while incurring larger charges for road and infrastructure maintenance
and repair.”’ As a result, existing residents of the region face higher property
taxes to retain the same level of services and potential in-migration of other
residents and industries to the region may be depressed by its higher level of
taxation.

8. The DEIS fails to provide any mechanism to protect, with certainty,
the residents of a region where dairies expand without regulation.

The DEIS goes to considerable length to promote the use of voluntary
mitigating programs in place of the mandatory regulations the preferred
alternative would replace. There are a number of obvious problems with this
strategy:

First, the DEIS treats the money for the proposed mitigation programs as
though it was costless and will always be available. The use of mitigation
strategies would not be necessary if there was nothing to mitigate, i.e., if the
dairies were not generating more nutrients than the land can absorb. So the cost of
the mitigating strategies must be regarded as one of the costs of large dairies that
could result from the suggested alternative and should be offset against benefits of
the preferred alternative. This has not been addressed in the DEIS.

Second, mitigation money is not costless; it comes from increasingly scarce
tax revenues. And this money addesses a cost that ought to be covered by the
dairy CAFO itself—the cost of responsibly handling the pollution the dairy
creates. These sources of funding are likely to be sharply curtailed as budget
problems are addressed by the state and federal governments. In fact, such cuts
have already been suggested for most of the federal programs.



Third, one of the mitigation suggestions, anaerobic digesters, covered in
point 3 above, would provide no mitigation, would increase air pollution, and
would be simply an expensive subsidy to the dairies using taxpayer dollars.

Fourth, across the country there is already heavy use of federally subsidized
“mitigation” programs by large animal operations that seek subsidies for
everything from the federal Environmental Quality Incentives Program (“EQIP”)
to digesters. Like EQIP, many of these programs have been used to subsidize the
costs of dealing with large amount of animal waste from larger dairies, feedlots
and hog farms.*’

This behavior provides a cautionary note for those who suggest that
voluntary actions and “best management practices” will solve the problems
inherent in larger dairies. This hasn’t worked in the past and there is no indication
it will work better in the future. Larger dairies are profit-driven industries and the
profit margins are small. Decisions about any activity are made with the bottom
line in mind, and no larger dairy will spend money to control pollution unless the
regulations state specifically that they have to.

9. The DEIS does not consider the cost of externalities.

The DEIS includes 28 pages of environmental externalities associated with
the preferred alternative—without a single reference or comment on how these
potential costs compare to the benefits of the proposed alternative. While the
intentional omission of the costs of deregulating dairies with 200 to 299 cows
invalidates this entire DEIS from an economic perspective, it should be noted that
the unstated assumptions that underly this DEIS also undermine its conclusions.
For example:

(a) One of the assumption, already noted in above paragraphs, is that any
farm in a given size category already has the maximum number of
animals in that category.

(b) In the case of pollution costs, while the authors of the DEIS were willing
to estimate the benefits of the preferred alternative, the DEIS estimates
no costs for dealing with externalities ranging from odor, water pollution,
air pollution and property value degreadation, assuming instead the cost
of each of these externalities was zero. In this case, figures for the lower
limit of these costs were readily available: the cost in mitigation subsidies
to get the dairy farms to even address the various sources of pollution
eminating from their operations is an obvious lower limit on the actual
costs of the externalities.
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(c) Unfortunately, even that method of costing was not considered due to
the unstated assumption that if the cost of an externality is mitigated by
spending public tax revenues, the cost of that mitigation was zero.

(d) Throughout the DEIS, there are claims that many benefits accrue from
the use of liquid animal manure as a crop nutrient. These claims rest on
the assumption that liquid manure is applied to the land at agronomic
rates—rates that adequately nourish the crops without providing more
fertilizer than crops can use. However, on page 8 the DEIS says that “as
farms grow [they] cannot effectively apply the large amount of nutrients
they generate.”

A 2003 study by USDA found many owners of large animal
operations knowingly over-applied liquid manure to lands closest to their
operations—Ileading to runoff into waterways, odor problems, well
contamination and eutrification of waterways to reduce the transportation
costs of moving heavy tanks of liquid to distant fields.*> By over-
applying manure close to the large operations and by reducing hauling
distances, the owners of large operations increased their profits.
Historically, the incentive of higher profits has trumped any voluntary
activity to mitigate pollution in the dairy industry. The DEIS offers no
data that contradict this USDA study but nonetheless it assumes
voluntary acts will take place.

In sum, all four of these additonal assumptions are without basis and should be
rejected.

Conclusion

The DEIS disregards and misrepresents data about the dairy industry in an
apparent attempt to jusify a pre-ordained conclusion. Instead of acting to preserve
a functioning system that has successfully controlled pollution and promoted
small farms and dairies, the authors of the DEIS have attempted to show that
having larger, heavily subsidized dairy farms is so important that all the
externalities associated with this change should be ignored. And further, that the
faint hope of gaining a small number of jobs is worth any cost to residents of the
region, the property values of their homes, and environment in which they live.

If larger dairies run industrial operations in agricultural settings—without

complying with the rules governing industrial pollution—they are able to produce
cheap milk by avoiding costs of pollution that they should be paying. When
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animals are involved, the ability to cut costs is significantly limited to shortcuts
taken in the handling and disposal of waste and the state can facilitate these
polluting activities by creating loopholes in the permitting process and by writing
reports that promote the constant denial of the obvious.

This problem is not that difficult. The state of New York already has a
functioning system. It needs to remember that its job is to protect the population
of the rural areas. Because when larger dairies are involved, there is one best
management practice of paramount importance—no dairy should generate more
waste than the land can absorb without overloading the nutrients in the soil.
Permitting agencies and residents of rural regions ignore this fact at their peril.
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