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Good afternoon, Council Members, and thank you for the opportunity to speak 

about these important issues.  My name is Misti Duvall, and I am a Staff Attorney with 
Riverkeeper, a member-supported watchdog organization dedicated to defending the 
Hudson River and its tributaries and protecting the drinking water supply of nine 
million New York City and Hudson Valley residents.   

 
Riverkeeper strongly supports Introduction 446-2014, which would prohibit the 

discharge, disposal, sale, or use of natural gas waste within New York City, and 
Resolution 791-2015, calling for additional remediation of polychlorinated biphenyls 
(PCBs) in the Hudson River.  I would like to thank Chairman Constantinides for 
holding this hearing today and for introducing Res. 791, and Council Members Levin 
and Johnson for their leadership on Int. No. 446. 

 
Introduction 446-2014 Relating to Natural Gas Waste 

 
While Riverkeeper shares the concerns of many of our colleagues here today who 

will testify about the importation of oil and natural gas waste from Pennsylvania and its 
disposal at landfills and wastewater treatment facilities, my testimony will focus on the 
use of oil and natural gas waste on roads for de-icing, dust control, and road 
stabilization, and two amendments we strongly suggest to strengthen the bill.  I have 
attached to my testimony specific suggested amendments to Int. No. 446, recent 
information regarding the approval of oil and natural gas waste for road spreading, and 

http://www.riverkeeper.org/
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Riverkeeper factsheets addressing the use of oil and natural gas waste for road 
spreading and county bans in New York State. 

   
The process of extracting oil and natural gas using hydraulic fracturing 

(fracking) produces large amounts of liquid and solid waste. This is true of high-volume 
hydraulic fracturing (HVHF) – which is banned in New York State – and conventional, 
low-volume fracking that continues in western New York.  Fracking wastewater 
includes flowback fluid, which is fluid that returns to the surface soon after a well is 
drilled and fracked, and production brine, which is wastewater that flows to the surface 
during well production.  Waste generated through the extraction of oil or natural gas – 
including production brine – can contain a number of pollutants, such as chemicals, 
metals, excess salts, and carcinogens like benzene and naturally-occurring radioactive 
materials.  Due to a loophole in state law, oil and gas industry waste is exempt from 
hazardous waste requirements, meaning that – no matter what it contains – this waste is 
not classified as hazardous. 

 
The New York State Department of Environmental Conservation (DEC) 

currently allows the use of production brine from conventional, low-volume oil and 
natural gas wells and gas storage facilities to be spread on roads for de-icing, dust 
control, and road stabilization.  Riverkeeper obtained records from DEC regarding this 
practice, and found that, between 2011 and 2014, the use of this waste was approved in 
portions of forty-one municipalities in nine western New York counties. The New York 
State Department of Transportation was also granted permission to use this waste in 
portions of ten counties. In all, the use of oil and/or gas waste on roads has been 
approved in portions of at least fifteen New York counties. 

 
Riverkeeper also received associated test results that showed excessive levels of 

chloride (salts) in brine from both natural gas production wells and gas storage 
facilities. Sample results for brine from gas storage facilities revealed the presence of 
benzene, a carcinogen, and toluene, which has been linked to nervous system, kidney, 
and liver problems. The results from oil production wells also indicated the presence of 
benzene and toluene.  

 
All anyone wishing to use this waste material for road spreading has to do is 

apply to DEC for permission, also called a Beneficial Use Determination (BUD).  Our 
review of BUD documents and DEC regulations and guidance raised a number of 
concerns, including the lack of required testing for naturally occurring radioactive 
materials, absence of publicly available numerical testing criteria, and the fact that 
approvals authorize multiple applications of oil or natural gas brine per roadway, yet 
do not appear to have an expiration date. 

 
Despite these concerns, DEC continues to allow the use oil and natural gas brine 

on roads.  According to a list of BUDs compiled by the agency in January 2016, DEC has 
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currently authorized sixty-six BUDs for the use of oil or natural gas waste for road de-
icing, dust control, and/or stabilization.  

 
 By enacting Int. No. 446, New York City will join numerous communities across 
the state with similar bans.  At least fifteen counties have prohibited the use of oil 
and/or natural gas waste for road spreading, disposal at landfills, and/or acceptance at 
wastewater treatment facilities.   Counties with bans similar to Int. No. 446 include 
Albany, Rockland, Putnam, Westchester, Orange, Ulster, Oneida, Tompkins, Nassau, 
Suffolk, Erie, Onondaga, Schoharie, Clinton, and Cayuga.  These measures have passed 
with broad, bi-partisan support.    
  

In order to ensure that Int. No. 446 is as strong as possible and protects the 
environment and public health of New Yorkers, Riverkeeper strongly urges the 
Environmental Protection Committee to make two critical amendments.   

 
First, the definition of waste should not be limited to waste from natural gas 

extraction activities. It should include all relevant forms of oil and natural gas waste, 
including waste from oil production wells and gas storage facilities.  As I discussed 
earlier, the test results that Riverkeeper received from DEC showed the presence of 
benzene and toluene in brine from oil production wells and gas storage facilities.  New 
York City’s ban should include all forms of oil and gas brine that can be used on roads, 
and should be amended to include brine from oil production wells and gas storage in 
addition to brine from natural gas production wells. 

 
Second, the bill should be amended to include a penalty provision that increases 

the penalty for non-compliance to at least $25,000.  As drafted, it appears that only a 
$100 fine would apply per violation, which is less than the fine for failing to pick up 
after your dog.  A higher penalty is in line with other county bans in New York State:  at 
least eleven counties with similar legislation have included penalty provisions that 
provide for a fine up to $25,000 per violation.   

 
Riverkeeper strongly supports Int. No. 446, and encourages New York City to 

join a growing number of communities across New York State and ensure that this toxic 
waste is never used on City roads or allowed to pollute our environment.   
 
Resolution 791-2015 Relating to Hudson River PCBs 

Between 1947 and 1977, General Electric Corporation (GE) dumped millions of 
pounds of toxic polychlorinated biphenyls (PCBs) into the Hudson River.  The source of 
the PCB discharges was two GE capacitor manufacturing plants located in Fort Edward 
and Hudson Falls, New York, approximately 50 miles north of Albany.  GE’s PCBs are 
now found in sediment, water and wildlife throughout the Hudson River ecosystem as 
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far as New York City.  And that will continue until they are cleaned up, as PCBs from 
sources upriver continue to flow south and contaminate New York Harbor. 

 PCBs are classified by the U.S. Environmental Protection Agency (EPA) as 
probable human carcinogens.  When people eat fish contaminated with PCBs, they face 
greater threats from liver, kidney and nervous system disorders, and developmental 
and reproductive abnormalities.  PCBs become more concentrated as they move up the 
food chain, so that they are at their highest levels in contaminated fish.  The reality of 
PCB contamination in the Hudson not only decimates commercial fishing, it harms 
recreation fishing and risks the heath of any – likely lower income – fishermen who eat 
contaminated fish.  There are also significant concerns about the health impacts of 
breathing in PCBs that have volatilized – moved from the River into the air – which 
could affect millions of New Yorkers living and recreating near the Hudson.  

 More than thirty years ago, EPA declared a 200 mile stretch of the Hudson River 
– from Hudson Falls to New York City – a Superfund hazardous waste site.  GE has 
spent the past several years removing contaminated sediment from the Hudson 
pursuant to an agreement with EPA and is now calling its remediation complete.  EPA 
agreed, giving the company permission to begin dismantling a key piece of cleanup 
infrastructure late last year.     

However, information from the Federal Trustees for the Hudson River – the U.S. 
Fish and Wildlife Service (FWS) and the National Oceanic and Atmospheric 
Administration (NOAA) – has made clear that the original cleanup plan was inadequate 
and additional remediation is needed.  An analysis released by NOAA in 2015 found 
that concentrations of PCBs will be three to five times higher after the cleanup than EPA 
originally predicted and that some fish will remain dangerously contaminated for forty 
to fifty years longer than anticipated.  FWS and NOAA concluded that “additional 
sediment removal of PCB-contaminated sediment in the Upper Hudson River is 
needed.”  Otherwise, GE will be leaving behind PCB contamination hotspots that 
amount to “several Superfund-caliber sites.” 

 Riverkeeper and our partners in Campaign for a Cleaner Hudson have called on 
EPA to immediately begin a legally-mandated review of the cleanup, and to ensure that 
GE lives up to its responsibility to the Hudson River and the millions of New Yorkers 
who use and enjoy it.  So have a coalition of New York State Senators and 
Assemblymembers, dozens of municipalities up and down the River, and thousands of 
New Yorkers.     

We cannot afford to let GE and EPA declare victory and go home.  GE is liable 
for restoring the health of the Hudson River and the economic vitality of its 
communities.  Riverkeeper strongly supports Res. 791, and urges New York City to add 



 5  
 

its voice to a growing chorus of New Yorkers who are demanding that GE finish the job 
and clean up the Hudson River.   

 Thank you for the opportunity to speak here today.  Please do not hesitate to 
contact me if you have any questions or if I can provide further information. 

 
 

Misti Duvall, Staff Attorney 
914-422-4228 

mduvall@riverkeeper.org 
 

www.riverkeeper.org 
www.cleanerhudson.org  
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Int. No. 446 

 
By Council Members Levin, Johnson, Arroyo, Barron, Chin, Mendez and Richards 
 
A Local Law to amend the administrative code of the city of New York, in relation to banning the discharge, 

disposal, sale or use within the city of New York of any wastewater or natural gas waste produced from the 

process of hydraulic fracturing. 
 
Be it enacted by the Council as follows: 
 

Section 1. Legislative findings and intent. The Council finds that hydraulic fracturing produces millions 

of gallons of wastewater that is often laced with highly corrosive salts, carcinogens like benzene and radioactive 

elements like radium, all of which can occur naturally thousands of feet underground, and that other 

carcinogenic materials are often added to the wastewater including the chemicals used in the hydraulic 

fracturing process. 

 
The Council further finds that there are 14 wastewater treatment plants, owned and operated by New 

York City Department of Environmental Protection, and a number of privately owned wastewater treatment 

plans, operating within the City of New York. Because these facilities release effluent back into the surface 

water of the City of New York, it is important that such effluent be free from any harmful contaminants. 

 
The Council also finds that the wastewater and other waste products produced from the hydraulic 

fracturing method of oil and natural gas extraction are dangerous and should be prevented from being used in 

New York City in any capacity including deicing and snow removal. 

 
Therefore the Council finds that the wastewater and other oil and natural gas waste products produced 

by the hydraulic fracturing method of oil and natural gas extraction are dangerous and should be prevented from 

entering into the surface waters of the City of New York, and further finds that it is in the best interests of the 

City of New York to ban the discharge, disposal, sale, and use of hydraulic fracturing wastes within City of 



New York. 

§2. Subchapter 1 of chapter 3 of title 24 of the administrative code of the city of New York is amended 

by adding a new section 24-303.1 to read as follows: 

§24-303.1 Protection of water supply; treatment of hydraulic fracturing wastewater prohibited. a. 

Definitions. 1. As used in this section, “oil or natural gas waste” means any waste that is generated as a result of 

oil or natural gas extraction activities, which may consist of water, chemical additives, or naturally occurring 

radioactive materials (“NORMs”) and heavy metals. Oil or Nnatural gas waste includes, but is not limited to, 

leachate from solid wastes associated with oil or natural gas extraction activities, any waste that is generated as 

a result of or in association with the underground storage of natural gas or liquefied petroleum gas, or any oil or 

natural gas waste byproduct. 

2. As used in this section, “oil or natural gas extraction activities” means all geologic or geophysical 

activities related to the exploration for or extraction of oil or natural gas, including, but not limited to, core and 

rotary drilling and hydraulic fracturing. 

3. As used in this section, “hydraulic fracturing” means the fracturing of underground rock formations, 

including shale and non-shale formations, by manmade fluid-driven techniques for the purpose of stimulating 

oil, natural gas, or other subsurface hydrocarbon production.  

b. Prohibitions. 1. No person shall discharge or cause to be discharged any oil or natural gas waste to 

any surface water bodies located within the city of New York or to any wastewater treatment plant located 

within the city of New York. 

2. No person shall dispose or cause to be disposed any oil or natural gas waste into any landfill within 

the city of New York. The department of environmental protection and the department of sanitation shall 

enforce this paragraph. 

3. No person shall sell or offer for sale any oil or natural gas waste or oil or natural gas waste byproduct 

within the city of New York. The department of environmental protection and the department of consumer 

affairs shall enforce this paragraph. 

 
4. No person shall apply or cause to be applied any oil or natural gas waste or oil or natural gas waste 

byproduct on any road or real property located within the city of New York. The department of environmental 



protection and the department of transportation shall enforce this paragraph. 

c. Contracting. All bids or contracts related to the purchase or acquisition of materials to construct or 

maintain a city road shall include a provision stating that no materials containing or manufactured from oil or 

natural gas waste shall be utilized in providing such a service. 

d. Penalties. Any violation of section 24-303.1.b shall be an unclassified misdemeanor punishable by a 

fine not to exceed $25,000 per violation and/or up to thirty days imprisonment.  Each sale, application, and/or 

discharge of oil or natural gas waste shall constitute a separate and distinct violation. 

§ 3. This local law shall take effect ninety days after its enactment. 
 
LS # 853 and 855 SS  
Jtb 8/14/14 3:09pm 
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Learn more at www.riverkeeper.org/fracking-waste-in-new-york   
 
 

Fracking Waste in NY:  Road Spreading 
 
New York allows the use of production brine from 
conventional, low-volume oil and gas wells and natural 
gas storage to be used on roads for de-icing, dust 
control, and road stabilization. Once applied, this waste 
can run off into adjoining property and ultimately could 
contaminate rivers, streams, and underground aquifers. 
Riverkeeper obtained information from the NYS 
Department of Environmental Conservation regarding 
approval of oil and gas brine for road spreading from 
2011 to 2014. 
 

 
 
 
 
 
 
 
 
 
 
 
 
  

Riverkeeper also received associated test results that showed excessive levels of chloride (salts) in 
brine from both natural gas production and storage facilities. Sample results for brine from natural 
gas storage facilities revealed the presence of benzene, a carcinogen, and toluene, which has been 
linked to nervous system, kidney, and liver problems. The results from oil production wells also 
indicated the presence of benzene and toluene.  
 

 
 
 
 
 
 
 
 
 
 
 

Brine Sources 
 
The brine comes from conventional, 
low-volume oil and gas extraction and 
natural gas storage operations in New 
York State. Brine from conventional oil 
and gas extraction in Pennsylvania has 
also been sent to New York for use on 
roads. 

Additional Concerns about the Approval Process 
 

 Approvals authorize multiple applications of oil or gas brine per roadway, and do not appear 
to have an expiration date. 

 The specific batch of oil or gas brine used for road spreading does not have to be tested.  
Rather, applicants need only submit testing results for representative samples, even though the 
level of contaminants may vary according to the specific well source. 

 Testing for naturally-occurring radioactive materials is not required. 
 There are no provisions for follow up monitoring or enforcement. 
 New York State does not publish numerical testing criteria. 

Road Spreading Quick Facts: 
• Approved in portions of 41 municipalities in 

western New York. 
• The NYS Department of Transportation also 

received approval to spread this brine in 
portions of 10 counties. 

• Cumulatively, road-spreading of oil and/or 
gas brine has been approved in portions of 
at least 15 New York counties.  

• Counties where road spreading has been 
approved on certain roads can be seen in the 
map to the left. 

 

http://www.riverkeeper.org/fracking-waste-in-new-york


 
 

Learn more at www.riverkeeper.org/fracking-waste-in-new-york   
 

Fracking Waste in New York: County Bans 
 
At least 15 New York counties have enacted fracking waste bans. These bans prohibit the use of 
oil and/or gas waste on roads, disposal at landfills, and/or discharge into wastewater treatment 
facilities. 
 

NYS Counties with Fracking Waste Bans 
 

Albany Rockland Cayuga Nassau 

Putnam Westchester Schoharie Erie 

Orange Ulster Clinton Suffolk 

Oneida Tompkins Onondaga  

 

 

 

Riverkeeper model legislation is available to help New 
York localities craft their own bans.  

For questions, please contact info@riverkeeper.org.  

 

Case Study: Clinton County 
 
In August 2014, Clinton County passed one of the most rigorous fracking waste bans in 
New York State, based on Riverkeeper’s model legislation.  
 
The measure prohibits application of oil and gas waste on roads, its sale within county 
limits, disposal at landfills, and acceptance at wastewater treatment facilities.  
 
The legislation also provides for a fine of up to $25,000 per violation. 

http://www.riverkeeper.org/fracking-waste-in-new-york
mailto:info@riverkeeper.org
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